L egal Cooperation Between China and the West

Pirkko PAntinen, Fellow
Wesatherhead Center For Internationa Affairs
Harvard University

May 1, 1999



ALaw is useless.) Mao Zedong, 1957.

I ntroduction

Chinaesformd lega system and indtitutions, as well as the concept of legdity itsdf, were destroyed
under Mao Zedong . Following the proclamation of the Peopless Republic of China (PRC) on 1
October 1949, one of the new government:s first actions was to abrogate al the previous government:s
legd codes. The PRC:sfirgt condtitution (20 September 1954) caled for a system of courts that
emulated the Soviet Uniorrsjudicid system, but no mgjor laws were enacted in China until the 1970s.
Instead, the courts and judges were guided by afew basic satutes, government decree, and the
Communist Party=s program.

This process of lega disintegration accelerated under Chinass policy of autonomous economic
development, which culminated in the highly experimenta Great Legp Forward (1958-1962). China
had hoped to modernize itsindustry and agriculture outsde the influence of world capitdism by forming
sdf-sufficient communes devoted to loca agricultura production and indudtridization. The results,
however, were disastrous, and six to seven million people died of starvation in 1960-61 done. The
ensuing socid and economic didocation would aso st the stage for the violence and chaos of the
Cultura Revolution (1966-69) that would continue until Mao=s death in 1976.

Following Maos desth, Deng Xiaoping (who had only recently been rehabilitated and returned to

office) and the other Chinese leaders found themsdves isolated from the rest of the world, in need of

! Carlos Wing-hung Lo, China=s Legal Awakening, Hong Kong University Press, 1995,
p.10.
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Western capitd and technology. In 1978, China made severd mgor changes in direction. Following the
edtablishment of full diplomatic relaions with the U.S,, it adopted policies (e.g., the Four
Modernizations) that explicitly made economic development the country:s highest priority. As part of the
cregtion of the necessary environment for the attraction of foreign capital, China adopted a joint-venture
law in the late 1970s. It subsequently enacted other laws for the same purpose and created Aspecia
economic zones) along its southern coast.

As Deng would explain later in a 1985 New York Times interview?, ANo country can now develop
by closing its doors....Isolation landed Chinaiin poverty, backwardness and ignorance.i
Deng himsdf had been avictim of Mao=s lawlessness and knew from persona experience what a
country is like without law and order. While Mao considered law useless, two of Deng:s famous dogans

on the other hand were that AThe rule of persons had to be replaced by the rule of law,@® and ALaw

2 New York Times, January 2, 1985, p. Al.

®Lo, p.34



3

was hecessary to maintain socia order for sociaist modernization.@* At the same time, however, since
opening itsdf to the internationa economy, China has followed a dudigtic sance, in which it regardsits

interna affairs as matters of Asacred sovereignty,@ which no other country has the right to interfere in.

* Ibid, p.10



4

One of Chinaes chief problems a this point isthat, in its desire to bring about economic
development while retaining politica control, Party leaders are not sure how tolerant they can be, while
the Chinese people, on the other hand, do not know what individua activities are accepted a a any
given time. Since 1978 and throughout Chinaes opening to the West, Chinese |eaders have encouraged
the people to achieve economic prosperity and have even promoted private ownership, whereas socia
activities have been suppressed. The latest confrontation in China occurred in late 1998, when President
Jang Zemin denounced attempts to found an opposition party and made clear that AEconomic reforms
were not a prelude to Western style multiparty democracy.§° Also the Tiananmen Souare incident in
1989 destroyed much of the internal and internationd trust that had been created during the previous ten
years. Thiskind of rough handling is contrary to the people-s standpoint; many of them, especidly those
educated abroad, can compare both the palitical atmosphere and the Party:s promises about Asocididic
freedomi with their experiencesin other countries.

The opening of the Peopless Republic of Chinato the West has presented huge opportunities and
chalenges to policymakers, the business community, and law expertsin the Western world. Thefirg
expertsto go to Chinato start cooperation 1979 were lega advisers and businessmen, mostly from the
United States. Americans could fee amost exceptiona euphoria when these two nations established

diplomatic rdationsin 1979 and the whole new market area was opened. At that time American

®> The New York Times, p.6, December 19, 1998
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enterprises dedlt directly with the Chinese trade administration, and together they formulated convenient
laws and regulations that satisfied both parties. ©

During the past twenty years the assistance between China and Western countries has expanded
from business mattersto al legd areas. Also the number of partners has increased, and it is now difficult

to find Western industrialized countries that do not have cooperation with Chinaiin legal matters.

® Professor Jerome Cohen, a Harvard University, October 23, 1998
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Legd cooperation covers training judges, prosecutors and lawyers, crimind justice system reform;
policing; fighting corruption; legd ad, human rights; legidative system research; womerts rights and
Nationd Peopless Congress-related projects. It is aso necessary to mention lawmaking programmes
and programmes to renew governance and public administration.” Now not only do foreign researchers
travel to China, but Chinese scholars, academics, and officia del egations spend long periods abroad
studying foreign lawmaking and gathering information on how to develop the rule of law with Chinese
characterigtics.

Furthermore, since the mid-1980s the Nationa People:=s Congress (NPC) has managed to utilize
the power it was granted under the Congtitution of 1982, and it has shown that the highest political
leadership cannot dways have the last word. The enlarged multi-candidate nomination process on the
local leve has dso influenced the work of the NPC. Many China experts in the West no longer consider
the NPC arubber stamp for the leadership; alist of defeated hills, and government reports and
nominations are concrete results of itsincreasingly independent work. Political discusson and
differencesin opinion are taking place in China.

However, after twenty years of cooperation, Western countries still cannot be sure whether China
has permanently adopted changesin itslegd system, nor which laws Chinaiswilling to put into effect.

Many of these issues are politicaly senstivein China, so open discussion with the West about them is

’ Ford Foundation, Beijing, May 22, 1998
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dill difficult. Furthermore, long as the coordination of lega cooperation isin the hands of the Communist
Party, it done decides when and in what form legal knowledge is distributed to the public.

This paper will concentrate on three mgjor issues. Chapter | provides asummary of the
development of Chinese jurigprudence since 1949 and examines how lega reform has been conducted
over this short period of time.

Chapter 11 presents the relationship of four countries and the European Union to China. Finland,
Germany, Greet Britain and the United States, dl have traditions of cooperation with Chinain the lega
area, while EU isjugt beginning its own programme. Although their economic connectionsto Chinaare
close, they dl have different approaches to cooperation with China. The previoudy mentioned European
countries and the European Union finance long-term projects with public funding, while the American
programmes are mostly based on private financing and are more short term.

Chapter 111 examines what benefits could be achieved if Western countries worked more closdy
together to avoid overlapping on expensive cooperation projects, and examines different views of how

far and how serioudy China has adopted legd restructuring. The paper ends with a short Conclusion.



CHAPTER |

Thelegd system in the Peopless Republic of China (PRC) has been undergoing mgor reforms since
1978. At the Third Plenum of the Chinese Communist Party:s Eleventh Centrad Committee mesting in
December of that year, Deng Xiaoping declared that the era of Maoist-style legd nihilism was over.
According to the communique, ALaw was essentid for socidist modernization @ and AThere must be
laws for people to follow, these laws must be observed, their enforcement must be strict and law
breskers must be dedlt with.®

To understand this, one of the most quoted chapters of the speech of Deng Xiaoping, we have to
know some key points of the history of the Peopless Republic of China. Overdl, the development of
modern Chinass legd systemn can be divided into three main stages, though there are many exceptions.
The firgt stage isfrom 1949 to 1954 when jurigprudence was based on a combination of Nationdist and

Soviet modes. Thefirst Condtitution was enacted 1954. The second stage is from 1954 to 1979, the

8 Carlos Wing-hung Lo, Chinese Legal Awakening, p.1 (Hong Kong University Press,
1995); and Shiping Zheng, Party vs. Sate in Post-1949 China, p.40 (Cambridge
University Press, 1997).
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most turbulent decades in Mao=s era, extending three years after his death. The third stage began 1979
and is dill continuing.

One of the things that Mao=s theory of Acontinuous revolution) meant was that from the Great Leap
Forward of 1958 on, the Communist Party no longer respected laws and rules, even though they
dready existed and even though new ones were being enacted. AMass political campaigns and mob
violence [were] the main forms of participation.@® Between 1949 and 1954 especidly, the Communist
government used mass campaigns to consolidate its power and attack its enemies. During that time,
campaigns became a permanent method in China for pushing forward political principles and ideas. *°

Shiping Zheng writesin avery lively and detailed manner how, by late 1949, &fter the civil war, the
Kuomingtangrs legd system on the mainland had been dismantled. The Communists thought thet the
Nationdigts lega system represented the previous ruling class, and they didrrt want to save any part of
it. In spite of the chaotic circumstances, the Communist Party was very eager to establish alegd system
of itsown, and between 1949 and 1954 the Party created the Supreme People=s Court and the
Supreme People=s Procuratorate to work as the highest judicia and procuratorate organs. Under the
organisation of the government, there were three Minigtries that covered legal issues dong with awide
variety of courts and judicid adminigrative agencies a the provincid and locd levels.

However, aswas mentioned earlier, thiswas just aformdity; in fact the whole system was nomind,

because state power was controlled by the Party leaders and Chairman Mao Zedong. He was chairman

° Minxin Pei, Als China Democratizing?§ Foreign Affairs, p.69 (January/February 1998)

19 Pitman B. Potter, ARiding the Tigerfl, China Quarterly 1994, p. 329 and Zheng, p. 270
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of al the main organs, o in practise the new regime relied on his directives and the orders of military
commissions. Ingtead of the old term Aemperor(l the new term Achairmani was synonymous with the
highest politica power.

There can be no doubt that the Revolutionaries wanted to establish anew lega order, but it is
adways easier to destroy an old system than it isto create a new one. In this repect, the main obstacles
and problems in the early years of the Peopless Republic sesems to be smilar to that which Chinais
facing now: the mogt obvious difficulty was and Hill isthe lack of qudified judges and other legd aff.
During those times, lega personnel conssted of two groups: people recruited from the army, and the
Aretained personnelf from the Kuomingtang regime. The first group had to be convinced that laws
worked better than guns, while the second group had to learn how to work under the Communists™

The problems faced by the PRC nowadays are quite smilar, though alittle further developed. The
largest part of the legd staff have grown up under the Communist regime and have great experience of
Mao=s nihilism: now they have to rethink and understand how to obey and apply the Western-style laws
that have been promulgated since 1978. The other, but much smaler, group of judiciary are educated
abroad, mostly in Western countries, and they gill have to understand the practise of Communist style.
However the mgor and most destructive crimes are mostly the same now as they werefifty years ago-
corruption and actions againgt the State and the Party.

Between 1949 and 1954 the purge of Nationalists from the Party was so greet that the Party=s goa

of promoting legd justice was impossible. Very soon the judicid organsCi.e., the Political and Legd

11 Zheng, pp. 53-56
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Affairs Committee, the Supreme People=s Court, the Supreme People=s Procuratorate, the Ministry of
Judtice, and the Legidation CommissonCwere Smply merged into one entity, so that it could handle all
the cases, which were easily found in politica witch-hunts. The People=s Republic of China created a
very aggressive way of digtributing justiceCthe so-called People=s Tribunas Sarted to handle masses of
people, who were titled Acounter revolutionaries.§*?

The Peopless Tribunds didrrt have dl the nomina lega power, however. In cases of, for example,

arrest, and particularly capita crimes, the sentence had to be approved by the Party

organs. So the dtill-continuing practise and the legacy of interference by the Party is based on practices

and nihilism under Mao-s regime.

2 |bid, p. 57
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Beside witch-hunts and the legacy of Party interference in the judiciary, Mao=s regime produced
another lasting legacy. Thefirst Congtitution was enacted in 1954, and this established the Nationa
People:=s Congress (NPC). These congtitutiona and legal-system models were found across the border
in the Soviet Union, and copying, cutting and trandating these texts was dready seen at thet timeasa
useful way to fabricate rapid solutions™

Although the NPC had on paper dmost unlimited power, for twenty-five yearsit had little political
import. Furthermore, the NPC was unable to work because among other things, it had no
organizationa structure. For instance, the leadership of the Plenary Session of the NPC was temporary,

and the length and number of its meetings were not standardized. In fact, during both the Gresat Legp
Forward of 1958-62 and the Cultura Revolution of 1966-76, neither the Plenary Sesson nor the

Standing Committee (a smaller, permanent body of the NPC delegates) met at all.*

* Ibid, pp. 57-58

14 Michael W. Dowdle, The Condtitutional Development of the National Peopless
Congress, Columbia Journal of Asian Law, vol 11, Spring 1997, No 1, pp-3-4
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After creating the Condtitution in 1954, the PRC tried for the second time to establish a complete
judicid system. The structure of courts and procuratores seemed to be quite impressive
and, from the outside, even looked reliable. Certain People=s Tribunds till existed, but they no longer
had the separate and specid judicia powers they:d had in former times. *°

This positive development continued for less than two years, until 1956, when new ideas began
crossing the border from the Soviet Union. There, Secretary Genera Nikita Khrushchev criticised the
eraof Stdin and the errors of the past. Furthermore, the politica tension in many Eastern European
countries caused anxiety in Mao=s mind.*®  Mao had to react in some way, so he decided to creste his
own verson of amore liberd attitude toward the people. In April 1956 he launched the ALet a hundred
flowers bloomi campaign. This campaign alowed intellectuas and non-Communists to spesk fredly,
give criticism, and estimate the results of the revolution. The very basic questions were: Why had the
economic Stuation not become better, as promised; and, Why was such asmal group, only two

percent of the total population, alowed to treat the rest of the population asif it were its private

property? '’

1> Zheng, p.60
16 Pgavo-Olavi Huotari and Pertti Seppala, Kiinan kulttuuri, p. 81(Otava, 1989)

7 Zheng, p. 62
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The ensuing critiques were S0 devadtating that they were impossible for the leadership to accept.
Mao soon discovered that his real enemies and troublemakers were inside the Party, and this time they
were called ARightist<).

According to officid figures published more than twenty years later, 553,000 people were
designated as Rightists in 1957-58. Many of them were forced out of their homes, cities and jobs into
labour camps. By the end of 1982 as many as three million people had been Arehabilitatedi and haf a
million were reinstated as Party members'®

The anti-rightist campaign destroyed dl the laudable god's that were written into the 1954
Condtitution. The Communist Party had regained total power, which included very direct power over
the control of the entire judicid adminigtration. Even the Minigtry of Justice was abolished in 1959, and
it would not be reinstated for twenty years™® Equdlity of citizens before the law was so blatantly
untrue, that it is understandable why even now Chinese intellectuas carrt believeiniit. Itiseasy for
them to see and find similarities between the past and present time and the rule of law.

The next four years, 1958-62, were spent in the turmoil of the Great Legp Forward, which
demanded dl the energy and time of the citizenry. Mao had again found the example for this program in
the Soviet Union. During his second and last visit to Moscow in November 1957, Mao became
convinced that the Peopless Republic of China could achieve the same economic gods that Secretary

Generd Nikita Khrushchev had declared for the USSR. However, Mao=s unplanned decision to rapidly

18| bid, p. 68

2 bid, p.75
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indudtridize Chinawas totally unredigtic, and as aresult, millions of people starved to degth, and the
principles of a rule of law were left in abeyance. ©

To understand the present process and difficulties of creating agenuine legd sysem in Ching, it is
also necessary to look at the last decade of Chairman Mao and the period called the Cultural

Revolution.

2 |bid p.93
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Thisviolent period lasted from 1966 until 1969, but with its aftershocks, it actualy lasted until
1976. The reason for thislast upheava can be found from the consequences of former campaigns,
widespread manutrition among Chinacs citizens, and from a dispute within the Party in the beginning of
the 1960s. Many prominent members in the Party |eadership had criticised the poor results of the Great
Leap, among whom were Party-Secretary Deng Xiaoping. As dways, Chairman Mao saw the criticism
as athreat againg himself and hisrule. Asaresult, he launched AA new Party line of the dass struggled
and AActions againgt the dangers of capitaism.§?* Map agitated young, urban people against cultural
authorities and government and Party officids. Millions of young subsequently Chinese joined the Red
Guards, and with the help of the army they travelled to Beijing and then to the countryside to destroy
Party offices, univerdties, and homes, and even to torture their families both physicaly and mentaly.

Almogt dl the Party leaders were attacked in one way or another. On both the national and loca
levels, they were accused of being traitors and enemies. The Standing Committee of the Nationa
People:=s Congress was Aproveni to be so @rotteni that it had to indefinitely postpone its workingCa

period that was drawn out for eight years, from 1966 until 1975.

L bid. p. 134
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Asaresult of these actions the public security, the procuratorate and the courts were destroyed
again. The entire rank of the Ministry of Public Security was arrested. Nationwide, over 34,000
policemen, procurators, judges and other judicial workers were persecuted, and over one thousand
died. This resulted in the destruction of an entire class of professiona people, who were diminated.?
Because of the antijudiciary campaigns, China had only 1,000 lawyers a the beginning of the 1980s.*

Mao=s god was not to systematicaly kill the people, as Josef Stdin did in the Soviet Union. Maos
method was to launch grand ideological education campaigns; but the results were just the same:
millions of innocent people suffered and died. Mao=s death in September 1976 | ft the country in
chaos. After more than fifty different campaigns, the Chinese were exhausted by revolutionary idess,
and when Deng Xiaoping rose to power in 1978, they were ready to concentrate on measures such as
modernization of their society.

Since that time, Chinese legd culture has had very clear gods. government uses laws and
regulations as tools to control society, enforce ideology and achieve economic prosperity. Thisis called
A ingrumentdismi C laws are instruments of policy enforcement. ALaws are not alimit on state power;

rather, they are mechanism by which state power is exercised.§ *

22 | bid. pp. 137-138
2 |bid. p. 184, quoted Xinhua News Agency, July 18, 1995

? Pitman B. Potter, at Leiden University Law Faculty October 26-28, 1998; and
James V. Feinerman, AEconomic and Legd Reform in China, 1978-91" p.63, in
Problems of Communism (1991)
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Under the leadership of Deng Xiaoping, the Communist Party (CPC) in 1978 made a strong
commitment to create alegd order. Aln Mao=s era, the Party enjoyed absol ute |eadership over the
judiciary; Party policy was described as the soul of the peopless democratic lega system and thus
enjoyed a higher status than law.§* According to Deng ALaw should be the highest authority,@ but it is
not dways clear what that implies. The biggest problem was and il isthat the Party leeders and loca
cadres are ordered to act as examples for the people, but again the redlity proves how difficult it isfor
the leaders to change their old ways. President Jang Zemin has repeatedly said that ACorruptionisa
matter of life and death for the Party and the state.§*° Chinees leaders denounce corruption, but in the
minds of the people, the Party:s actions againgt Athe cancerl are far from what is needed, and it isthe

Party itsdf thet is the problem.

The Rale of the Nationa Peopless Congress

Presdent Jang Zemin praised the achievements of the NPC to Presdent Bill Clinton, in Beijing a a

summit in June 1998: Aln the two decades since the reform and opening-up program was started, the

% 0, p.252

% Far Eastern Economic Review, p.10, August 20, 1998
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NPC has adopted more than 320 laws and acts, thus constantly strengthening the legdl protection of
democracy, fundamental freedom and various rights enjoyed by the Chinese people.§’

He didret mention how enormous had been the flood of proposed hills, nor the number of
administrative regulations and laws and regulationsin Provincid and Local Peopless Congresses.”®
Presdent Jang gave his American counterpart to understand that Chinacs renewed sociditic system

was as capable of enacting laws and rules as the Western countries.

%" President Jang Zemin, Beijing, June 27, 1998

%8 Zheng, pp.168-169 and Lo, pp. 135-136
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The gtructurd reforms that have taken place in China are per se overdl clear and effective. The
Ministry of Justice, which had been abolished during the Anti-Rightist Campaign twenty years earlier,
was re-established in September 1979. Bureaus of justice in provincia governments were aso restored,
aswerethejudicid administrative agendies a dl levels. %

The NPC:s delegate body was dmost tripled in a short period of time. In the early 1960s there
were only 1,220 delegates, but between 1978-82 the number grew to 3,500, whileit is now about
3,000. The number of supporting staff aso grew from 54 in 1979 to over 2,000 by the end of the
1980s.*° While the number of people doesrFt necessarily mean effectiveness, in the case of Chinaiit
can be said that the NPC now has been given the tools to cope with its job.

According to many Sinologists, the NPC is no longer a rubber stamp for the government.
C The NPC has emerged as an independent and influentia force in Chinaes paliticd

arena.®

» Zheng, p. 167
% Dowdle, p.4-5

# |bid. p.1
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C ItisChinas Capital Hill, which has asserted its prerogatives as Chinass supreme lavmaking
body. It is a potentia challenger to the CPC:s monopoly of power.*
C Inasense theuse of the NPC asatool of palitica struggle and the increase in meaningful

debate within its legidative chambers signifiesthe increased importance of the NPC asa

source of political authority.*

¥ Minxin Pei, p. 74

% Pitman B. Potter, a Leiden University
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¢ TheNPC becamein the mid-1980s a forum for voicing dissent on important issues>

The most important explanation of how this has come about is that in accordance with the 1982
Condtitution, the Communist Party changed the way candidates are nominated to the Provincid
People:=s Congresses. On the locd level, the number of nominees generaly exceeds the delegate dots
by between 20% and 50%.% A growing number of Chinese have an unprecedented chance of decting
deputies by direct dections to Peopless Congresses a the local level. This aso influences nationd
politics, because delegates to the Plenary Session of the NPC are selected every five years from the
Provincid Party lists and from Provincid Peopless Congresses. Although the nomination processis
grictly in the hands of the CPC and dthough some of the delegates are sill nominated directly by the
Party, this means that members of the NPC are selected by more Ademocratic means than before.
Some sort of competition in the nomination process can easily be seen in the work and results of the

Nationd Peopless Congress in Bejing.

% Merle Goldman, Als Democracy Possiblef, Current History p. 259 September 1995

® Dowdle, p.38
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Even apatid lis of the government=s defeated hills, reports and nominations during the 1990sis
remarkable, even though this type of information doesrt necessarily appear in Western newspapers. A
number are really worth mentioning. For instance in 1992 one-third of the legidators voted againgt or
abstained from voting on building the Three Gorges dam; in 1995, one-third opposed or abstained from
voting on one of the President Jang Zemires candidates for vice prime minister. ** In the same year,
one-third of the deputies voted against the annua report of the Supreme Court, whilein March 1997,
40 % rejected the annua report of the Supreme Procurator.®’

Condtitutiond specidist Michadl W. Dowdle of Columbia University believes that the visibility of the
NPC within the Chinese political environment has made it more effective. Also, sudy tours around the
world have increased the status of the delegates and made it easier for them to put forward their own

point of views. Dowdle aso points out that Anetworkingl is one of the motors behind the NPC

% Goldman, p.259

3 Minxin Pd, p. 75
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development, as this alows delegates to create contacts between each other on the regiona and

international leve, without the interference of Beijing. *®

3 Interview, Michag W. Dowdle, New Y ork, November 12, 1998
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CHAPTER 11

The reasons for the current legd reforms in China can eadly be calculated, though many researchers
mainly stress the economic reasons. In thisthey are certainly right, because Deng Xiaoping did not hide
the god of achieving prosperity for the nation. The opening to the West and trade between other
countries required legidation and rules, and this has given a great impetus to the process. The other
reasons are, according to Shiping Zheng: 1) revulson againg the Culturd Revolution; 2) the need for
new sources of legitimacy; and 3) concern about socia order and stability.* ABuilding sodidism with a
Chinese characteristics) and ABuIilding socidist jurisprudence with Chinese characteristics were the
dogans that Deng promulgated in 1982. One of his desires was to free Chinese jurisprudence from its
Soviet connection.”® Deng and his comrades had painful memories of the political and economic
pressure and methods that Chairman Mao had tried to apply, which were based on Soviet models, and
Deng did not want to take any more examples from the neighbouring country. He was aso afraid of

violence and chaos, which were present dmost dl the time during Mao=s era.

¥ Zheng, p. 162

Lo, pp. 29 and 55
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When Deng opened discussion about renewing legd system, the entire subject was a tabularasafor
ahandful of locad scholars. In this, we have to remember that after the Cultural Revolution, the lack of
qudified legd expertswas ared problem, just asit is now. According to Carlos Wing-hung Lo, ADeng
never had a coherent theory of law; he merely had some random and preliminary ideas of the orientation
of law.g*

A socidigtic system with Chinese characterigtics means that the Party sill has an @osolute hold on
power. For ingance, dthough the eection system and nomination of candidates have been tentatively
changed on the locdl leve, the specid quotas of the Party and Army members secure the status quo.
Nothing unprecedented or radica can happen without acceptance by the Party organs.

According to Shiping Zheng, it isthe Party:s Political and Lega Affairs Committee, (PLAC), that
controls the judicia apparatusin the legd process.

From the [national] center to the provincid and local levels, the Party=s PLAC directly
controls the lega apparatus, public security forces, procuratores and courts. Every
Party committee has a secretary specificaly assgned to be in charge of politica and
legal affairs. This person makes sure that the Party:s policies and intentions are

observed in dl legd activities. This dmighty committee was established in January 1980.
Its responghilities include reviewing and handling mgor issues in political and legd work
and making recommendations to the Party Centrd Commiittee. In thisit helpsto handle
reports sent from the lower levels, overseaing the implementation of the party:s
principles and policies, state laws and regulations, and overseeing the organizationd and
ideologica condition of the legal apparatus.*?

“Ibid., p. 257 .

2 Zheng, p. 172
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The membership of the centrd PLAC usudly includes the minigters of Justice, Public Security and
State Security, the president of the Supreme=s Peopless Court, and the chief procurator of the Supreme

People=s Procuracy. The same pattern generaly holds true at the various local levels, ©

* Zheng, p. 172 and Feinerman, p. 70
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Knowing this, one can infer what kind of independence of legd system in the People=s Republic of
China has. According to democratic principles and Western valuesiit does not exist. The close
relationship between the Party and the legdl order meansthat in any area, reform cannot proceed faster
than the Communist Party alows, writes James V. Feinerman.* Carlos Wing-hu Lo formulates:
AScholars propose, but the Party disposes.f Chinese thinking about law has remained primarily
instrumentalist; in other words law is atool for achieving economic goals and securing political stability.*

The lega cooperation between Western countries and the People=s Republic of Chinais based on
two reasons. Firdt, China offers huge potentid marketsto al kinds of trade. As adeveloping and ill
quite closed country, it does not have an efficient financia system, or laws. In that senseit isa pure
business area, which is dependent on foreign experts and advise. Second, Western democracies redlize
that the only way to influence in Chinaiisto creete didogue and congtructive relations rather than use
sanctions. During the 1980s business laws were on the focus, but in the 1990s human rights issues have
a so been taken with the programs.

The examples studied in this paper, Finland, the Federal Republic of Germany, Greet Britain, the
United States and the European Union al have different kinds of connectionsto China. Although trade

isthe most common mutud factor, their individua politica relations are based on different historical

* Feinerman, p.70

> Feinerman, p.63 and Pitman B. Potter, at Leiden University, in October 1998
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experiences. And these factors have avery clear influence on the way each of them exercises their

programs of lega cooperation and assistance with China.

FINLAND - CHINA RELATIONS

To some degree, Finland is becoming more economicaly dependant on China, as year by year Chinais
becoming a more significant export country for Finland. The Finnish high tech industry produces some of
the items China needs mogt, and Finland has chosen to cooperate with it, to keep and enlarge its
markets.

Among our five examples, Finland isthe only one that exports more to Chinathan it imports. The
vaue of exportsin 1998 was US $ 800 million while the vaue of itsimport was only US $ 300 million.
During the 1990s Finnish imports to China have quadrupled. The most important export items are
Nokia mobile phones and telecommunications technology (42%) and engineering industry items (34%),
which mostly means paper machines®

Because the economic relationship is so close and postive to Finland, so the politica reations are
very important, because in China the biggest dedl's are dways made through good politicd reations and
trust. One very concrete example of the connection between business and good politica relations
occurred in November 1989, when the Finnish Minister of Foreign Trade, Pertti Sdolainen, wasthe

firsdt Western minister to vist China after the Tiananmen incident. It was an action for which Finland has

“ TT (Finnish Industry Organisation)
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been criticized by human rights organizations and politica circles at home and aboroad, and Finnish
government officials admitted frankly that commercid interests were the only purpose of the visit.
Minigter Sdolainen went there to open the China Forest and Paper Exhibition, as had been planned a
year before.

Going back to the 1950s, it is useful to know that Finland was one of the first countriesto
recognize the People=s Republic of China, the first Western country to create bilatera trade relations
with China, and Finland has never had diplomatic rdations with Taiwan. This history of successful

relations without political disagreement has been useful to both countries.

COOPERATION IN THE LEGAL AREA

Legd cooperation between Finland and the PRC began in 1993, when Minigter of Justice Xiao Yang
was invited to Finland. A year later, in January 1995, the Ministers of Justice signed in Beijing an
agreement of cooperation between the two countriesin the legd area. At that time the agreement was
one of the first ever made between the PRC and another Western country ( says Ministry of Justice)
Later, in March 1996, the countries Signed an agreement and carried out an execution plan. It
concentrates on four aress. 1) discussions and research of the basis of congtitutionaly governed dtate;
2) crimind law; 3) crime prevention; and 4) the work of judiciary. Cooperation between the Finnish
Heads of the Supreme Courts, the highest Procuratore and their Chinese counterpartsis also part of the

cooperation.



31

Most of thework is based on visits and seminars. During severa mestings between Head of States,
Minigters, the highest procuratores, bar associations and other authorities since 1994, the topics have
covered wide aress, including the principles of Chinese crimind policy, the work of procurators, the
new crimind law, economic crimindity, the death pendty, and civil rights. According to Finnish experts,
discussions have been very open: the Chinese have underscored their socidigtic character and their
belief in gtrict pendlties as examples to others. They have dso argued for the use of the death pendty,
which they view as anecessary tool to combat crimindity.*” The Finnish Side on its behlf has
underlined al the principles that are fundamentd to the rule of law, for example the openness of trids
and the basic principle of explaining the decisions and sentences to defendants.

During 1996, the Chinese described their new crimina law code to the Finnish Chancellor of
Justice. The Chinese were sure that the position of defendants would be improved, but at the same time

they admitted that the lack of educated juristswas ared problem. The Chinese aso seemed to be

" ThisAbasic Chinese principled became clear to me in October 1993, when Chinass minister of
judtice, Xiao Yang (now president of the Supreme People:s Court), and his delegation were invited to
Finland to begin the cooperation process. As ajourndigt, | had the opportunity of interviewing him
about the goas that had been set between the two governments. What | most clearly remember from
the interview was that, without a batting an eye, he said: AThe People=s Republic of China needs to keep
death pendty in force to guarantee socid order in the sate.§) | have been interested in the PRC:=s legd
system since that moment.
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increasingly interested in ways of preventing economic criminality and asked about Finnish experiences
in coping with it.

In the same year, the Chinese Deputy Ministry of Justice, dong with a delegation of prison
adminigrators visted Finland and some of itsloca prisons, and learned of the adminigtrative principles
of this specid sector. In Beijing the Finnish justice authorities were presented  with the Chinese way of
arbitrating differences (instead of using litigation) and the difficulties in finding defence lawyers.
According to the Finnish Bar Association, each year 100,000 Chinese apply for the very popular
examination to act as advocate, but only 10,000 passthefirst test. | was unable to get any information
on how many of those accepted pass the find examination. The Chinese specidity isthat these
»advocates do not need to have an education of jurist, aso other diplomas are accepted. However,
they must have experience in working on legal matters. 2

Among many vigts, one the mogt interesting occurred in May 1997, when the chief director of the
Finnish Prison Adminigration vidted Tibet. Thiswasthefirg officid Western delegation to ever vist a
prison in Tibet. In the capital, Lhasa, the director and his delegation had an opportunity to hold
discussions with judges and local adminigtrators. It became clear that the hold of the Communist Party
in Tibet is as drong as everywhere ese in the Chinese judiciary. Comparing the prisons they saw in
Beijing and in Lhasa, the Finnish delegation estimated that discipline was dricter in Bejing than in Lhasg,

but that the sentences in Tibet were just as severe. The delegation aso noticed that many prisoners were

8 Finnish Bar Association, Helsinki
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sentenced because of their Acounter revolutionary@ actions. They were alowed to talk with one of
them.

During 1997, the Chinese Bar Association made atrip to Finland, where aweek long seminar
concerning criminal procedure (i.e., pre-trid investigation, congderation of indictment, trial and gppedl
from decison) was organised. Their Finnish counterparts concluded afterwards thet in spite of Western
influence, Chinese crimind law and procedure are in practise quite different; for example, detention
times are long and the rights of the defendant are less than those under Western standards. Findly, in
December 1998, anew execution plan was signed and it was extended until 2000. Details will be
decided in spring 1999.%

Finnish authorities openly stressthat, in dealing with China, they place more trust in practica
dialogue than condemnation or pressure. Because the agreements are made between minidtries, it is
easer to make decisions on subjects and discuss things directly with Chinese decison makers. This
principle was repeated recently in October 1998, when President Martti Ahtisaari handled theissuein
the annua mesting of the Finnish Association of Lawyers. The presdent said that Finland carrt pressure
the People=s Republic of Chinato change its human rights policy. He mentioned that China has dready

shown grest interest in developing itslega system and that experiences of cooperation had been useful.

* Ministry of Justice, Finland



34

It is understandable that as a smdl country, Finland does not have the number of experts or
resourcesto pay for large scae, private training projectsin China. The weak point of Aauthority-
based-cooperation) however isthat it is convenient for Finnish and other paliticians. It certainly gives
an impression that Finnish decision makers are concerned about legd development and human rightsin
China, but, it isaso quite difficult to know, on what basis the subject matters are sdlected and how the
issues are dedlt with. The expression that is so often used in these matters, ABy mutud decison, (i is so

vague that one never quite knows who has decided what.
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GERMANY - CHINA RELATIONS

Germany created strong economic relations with China during the sixteen years of Chancdlor Helmut
Kohl=s adminigtration, from 1982 to 1998. Business has grown quite a bit, but it represents a negative
trade balance for Germany. Its exports to Chinain 1996 were over US $7.2 hillion, but its imports
were worth $12 billion. Tradeis increasing steadily on both sides year after year.® During Kohl=stime,
trade and human rights were not openly connected to each other. However, in June 1996 the German
Parliament (the Bundestag) accepted a resolution condemning Chinars actions againg Tibet. This
political expression was too much for Chinese, and Foreign Minister Klaus Kinkel had to cance his
upcoming trip to China.

Very soon after thisincident, however, in September 1996 during the UN session, the foreign
ministers settled the matter. Germany agreed to continue human rights discussions Awithout confrontation
and by mutua understanding. No resolution has been heard since then from the German government:=s

side>! These discussions mostly occur among the EU-Human Rights Commission.

0 Table 120, Handbook of International Economic Satistics 1997 , CIA

1 Amnesty International Report, January 28,1999
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COOPERATION IN THE LEGAL AREA

Since 1980 the Federa Republic of Germany has been offering China assistance in support of
economic reform. As part of this assstance, there are many lega exchange projects between ministries,
universities, German foundations, the Ford Foundation, NGOs and the European Union.

Comparing Germany-s activities with other countries shows some clear differences. Germany seems
to be committed to long term, (even over twenty years) explicit agreements, and it operates on avery
large scde. This means that Germany is engaged in both purely legidative programs and many other
processes, which include lawmaking and lega advice. The scale covers policy development, labour
safety, socid security system, economic development and environmenta advising. The amount of money
involved isimpossible to calculae, but agenerd view isthat millions of D-marks are annually budgeted
to each program. An interesting point in this regard is that dmost every programme includes a study trip
to Germany.

An examination of severd legidative programs show that:

C The German government since 1993 has advised its Chinese counterpartsin labour and
socid lavmaking. Germany has reserved 8 million D-marks (more than US $5 million) for
this project through 1999.

C The same amount of money is being used between 1997-99 as advisory servicesto the

Finance and Economic Committee of the NPC.
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C During 1998-2002, the Nationa Environmenta Protection Administration will receive 3
million D-marks (about US $2 million ). It is not unusud thet the most longstanding
programmes (from five to ten years), have been budgeted for even more.

C German foundations have even signed twenty-five-year-long ass stance agreements with the
Chinese. For example, the Konrad Adenauer Foundation has been working between 1979-
2005, with the Chinese Academy of Socid Sciences, among others, to support law
development and socid security. Almost aslong term a relationship exists between the
Friedrich Ebert Foundation (1984-2005) and different Chinese authorities and ingtitutions.
According to my research, no other country has the same kind of continuity of cooperation

with China.

Germany isadso very strongly present with the programmes of the Ford Foundation, in which it
often operates with Americans. 2

It has been said that Germany is an economic giant, but a political dwarf, and in some sense both
gatements have some truth. Germany is not a member of the UN Security Council and for historic
reasons its politicians are not openly eager to advise others on how to ded with human rights. For the

generaions born just after the war, economic gods have been the most natural and important thingsin

*2 Foreign Ministry of Germany and Embassy of the FRG in Beijing
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life, and this has met with response by some others; in this case, the Chinese, but for the new
generations, born in the 1960s and later, redity appears in adifferent way. They have seen that
prosperity and economic freedom cannot give dl the vauable things, not in Germany nor in China
Unemployed people in both countries, and especidly in the eastern part of Germany, have dready given
fresh impetus to paliticd life. The Chinese are trying to form new politica parties, and in Germany, the
Sociademocrats with the Greens are now in power.

The parliament eected in 1998 and the new Socia Democratic-Green government codlition has
dready dated that human right issueswill have a higher atus and the focus will be on their China
policy. The new government has promised to do some organizationd enforcement to improve and
strengthen the policy.>® These promises will be tested during the coming spring, when Chancellor

Gerhard Schroder pays hisfirg visit to China.

%3 Frankfurter Allgemaine Zeitung, February 5, 1999
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GREAT BRITAIN -CHINA RELATIONS

In the case of Great Britain, higtorical and politica relations are far more important than trade figures.
The focus has been of course on Hong Kong, which, as aresult of the Opium Warsin the 1840s, was
annexed to Britain as a Colony. This period ended in June 1997, in a peaceful handover to China.

The last British governor of Hong Kong, Christopher Patten (1992-97), writes that ABritain has not
in recent history had any significant bilatera relationship containing an eement as substantid as Hong
Kong.t>* This statement implies agreat dedl. The last active phase of the handover process took almost
twenty years. Negotiations lasted for two years (1982-84) and the result was a Joint Declaration, a
detalled treaty. Putting the Declaration into force was paliticaly difficult for both countries. Themain
obstacles were judicia arrangements and democratic elections® All these questions shook both the
Chinese and British sense of judtice. Sino-British ties have strengthened significantly since Hong Kong=s
smooth return. Chinawas prepared for riots, but no any politica crises have occurred.

The economic reations are not at al as strong as in the cases of the two previous examples. British

exports to China have dightly decreased in the mid-90s, they were alittle over 1 billion US$ in 1996.

> Christopher Patten, East and West, p. 102, Macmillan Publishers Ltd, 1998

* |bid., pp. 29, 41, 42
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China makes good profits by exporting to the Greet Britain, the vaue of this business was US $3.4
billion .

COOPERATION IN LEGAL MATTERS

In October 1998 Prime Minigter Tony Blair had the rare opportunity of summarizing dl the
achievementsthat Greet Britain and the Peopless Republic of China had reached during the past
decade in the area of legd exchange. He was the firgt British prime minigter to vist the PRC in seven
years and one of the high points was to open British Law Week in Beijing. It was one of the largest
delegations of overseas legal experts ever to visit China. The British group of forty-eight lawyers was
led by a Lord Justice from the Court of Appeals, with him were senior barristers, solicitors, academics,
human rights experts, representatives of British NGOs and other practitioners working with the law.
Many of them had dready established contacts with Chinese, but many were visiting the country for the
first time. Their Chinese counterparts were a combination of 350 lawyers, judges, officids and
academics. They were specidigsin al topics of law, from human rights to commercid law. For five
days the discussions focussed on crimina procedure, law and policing, and prosecution methods.

The British speciaity was presented on thefirst day C it wasamock trid of arobbery case. The

trial took place in a Peking hotel, presided over by the Court of Apped Lord Justice and with ajury

%6 CIA datistics 1997, table 120
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made up of seven Chinese legd figures. The goa of the mock trid was to show how acaseis
presented, argued and decided in the British courts, using English laws as an example. The purpose was
aso to show the responsihilities of the different participants: the prosecution, the defence, the jury, the
judge and the court officids. To the Chinese, the absolutely new thing was the jury, which does not exist
in their sysem.

The British and Chinese governments have a number of very detailed arrangementsin the legd areg,
many of which have been ongoing for ten years. The work is shared between different ministries, the
Law Society, the Great Britain-China Centre and the British Council (BC). The BC:s Programme fdls
into three mgjor categories.

C Assgancewith Chinaslegidaive reform and effective implementation;
C Assgance with professond training and devel opment;

C Assgance to widen knowledge of the law and lega remedies, in particular for women.

Specid emphasisis placed on Criminal Procedure Law and Criminal Codes. The BC has been
working with the Legidative Affairs Commission of the Nationa People's Congressin arevison of the
Crimina Procedure Law and Crimina Codes. The new law and codes came into effect in 1997; the
magor change was to improve the position of the defendant. A defendant now has the right of accessto
adefence lawyer (if he/sheis ableto find one) as soon as charges are laid, and the role of judges has
been changed to a more independent direction. The BC saysthat British laws have been considerably

used as examples.
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The BC works together with a number of Chinese organisations, courts, Supreme Courts,
universties and with the Nationa Legd Aid Centre. Cooperation with the Aid Centreis very practicd,
because Chinese law firms are obligated to spend part of their time on lega aid cases.

Professional Training - The British Council and the Great Britain-China Centre, in cooperation
with the Lawyers Department of the Ministry of Justice and the All China Lawyers Association, have
implemented atraining program for young Chinese lawyers, which is funded by (the British )
Department for International Development (DfID). The program has been in operation for dmost ten
years. So far, 143 young Chinese lawyers have received training in the UK and Hong Kong. It has been
S0 successful that asmilar scheme for young judges has been designed and agreed upon by DfID and
the Supreme People's Court. The Great Britain - China Centre has aso been appointed the project
manager for afive-year training programme, which brings six judges ayear to Britain for 10 months of
English language training, academic training, and placement in law firms. Financing comes from the
British governmertt.

Widening Knowledge - Asafina point it has to be mentioned that the BC has been working with
the Legal Daily to asss it in spreading knowledge of the law among the Chinese public. Delegations
from the newspaper have visited the UK to examine how complicated topics there are presented to a
non-professional readership. With areadership of over 700,000, the Legal Daily is China's second
largest daily newspaper.

The BC has dso found that televison isagood tool for spreading information, and it works with a

number of Chinese media organisations. A five-year plan to write a English-Chinese dictionary of legd
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termsis aso in preparation. The BC aso provides assstance to Chinese womeres organisations to
support their work and protect womerrs rights.

Like the BC, the Great Britain-China Centre dso emphasizes that their approach is based on a
dialogue; the more each side can see how the other side operates, the better are the results.’

British law specidists seem to have managed to widen the scale of legd assstance to larger levels of
Chinese society. Because trade is not the only influential aspect, the British have devel oped cooperation
programmes, which also work on the grass-roots level. Thisreflects the British ideas of civil society:
godls are placed together, but activities are shared from the government level to organisations and even
to private enterprises like media companies. Even when most of financing is based on taxpayers money,
the results are different than when the work is carried out only by minidries, asisthe case in Finland for
ingance. After sudying the materidsit is obvious that the large-scale British activities provide good and
practica examplesto the Chinese on how to widen legd reforms from economic mattersto al levels of

life.

USA -CHINA RELATIONS

5" The British Council and the Greet Britain-China Center materias
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The United States and the People=s Republic of China can bein some cases be seen as equaly matched
countries. The U.S. is paliticdly strong, its democratic idedls are high and it can sway foreign public
opinion in favour of its own gods. But a the same timethe U.S. is paliticaly wesk, because it acts
inconggtently and has rdlaively short- term goas. The politica vaues of the president and politica
redity of the Congress are often difficult to fit together.

Chinais economicaly dependent on the United States. The U.S. isthe biggest dlient and its Most
Favored Nation (MFN) trade status is significant for Chinazs economy. This relation makes Chinadso
very powerful. The U.S. trade deficit with China has been negative since 1985 and in 1997 it reached
huge US$ 49.7 billion. °® China can utilise economic contracts as a wegpon against the U.S. and open

its markets only little by little, keeping American businessmen and paliticians in difficulties.

%8 Robert S. Ross The 1998 Sino-American Summit , p.8 Asia Society, 1998
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In spite of these difficulties, American China-policy specidists and Sinologists have for years seen
much progress in China. Some of them praise enthusiagtically, others are more some cautious about the
economic opening, the reforms of dectord sysemson loca level, and the amogt total renewing of the
legd system, which in many casesfulfills, but mostly in theory, the international slandards. They dl seem
to share three common views, which are connected to each other: human rights issues as awhole and
the Tiananmen incident in 1989 as something agpart.  Thethird thing is American public opinion, which
doesr¥t see Chinas Communist leadership as ardiable partner in the internationa arena. This suspicion
has been supported recently at turn of the year 1998-99, when the Party leader and President Jiang
Zemin made clear that Aeconomic reforms were not prelude to Western style multiparty democracy. @
He a0 used very conservative expressions, such as how AChina should not rely too heavily on foreign

countries to boost its economic development.f >

% The New York Times, p. A6, December 19, 1998
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The same American experts andyse the complexity of US-China relations depending on their own
interest groups. Director Allen C. Choate of the Asa Foundation, which is a private, nongovernmenta
organization, says that the US-China relationship lacks traction and continuity, and that it is very events-
sengtive. The U.S. and China do not have common interests and long-term goals. Both nations consider
themsdlves exceptiond, and they do not know exactly whet the real motives of their counterpart are.
They dort trust each other. According to Choate, the relationship has never been norma nor in
equilibrium. He dso reminds us that domestic factors dways have been very important in shaping U.S.
foreign policy pogtions, but in the case of Chinathey are even more powerful. He writes that in many
cases American public opinion is based only on images, and that the people dorrt know or dorrt want
to know the positive things that have happened in China since 1978. At the sametime, growing
Chinese nationdism can be seen as aAnew public opiniond; and young Chinese are increasingly aware
about the position of their natiorrs and its importance in the world politics. ®

From 1949 to 1971, until Secretary of State Henry Kissinger visited Chinafor the first time, these
two countries were enemies. Following eight years of negotiations, they established diplomeatic relaions
in 1979, but Washington maintained unofficia links with Taiwan. The years between 1979-89 Director

Choate cdlsAChina-maniall: everything seemed to be possible and the number of contacts at dl levels

% Allen C. Choate, Building Trust in the US-China Rel ationship, the Asia Foundation,
Working Paper 4, October 1997
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exploded. The events of 1989 put an end to that phase. Relations during the next Sx years were even
aggressive, until President Bill Clinton began a policy of Aengagement(, which, according to the

Americans, means that both countries should cooperate and find trust.

®! | bid. and News-Agency Reuters, June 16, 1998
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Professor Robert S. Ross writes that American success in human rightsis difficult to measure.
Although the U.S. has managed to press Chinato rel ease dissidents, Americans do not accept that
these people are treated like bargaining chips. Prof. Ross foresaw in June 1998 that Chinawould
formaly sgn the Internationad Covenant on Civil and Political Rights, because Chinese leeders
understand how important human rights are in the U.S. debate over Chinapolicy (this actualy took
place in October 1998, but the treaty is not yet been ratified by the Nationa People=s Congress). By
promising to sign the Covenant, China defused U.S. effortsin 1998 to pass aresolution condemning

Chinese human rights policy at the annua mesting of the UN Human Rights Commission in Geneva. %

LEGAL COOPERATION

Legd exchanges and programme cooperation between China and the U.S. have their rootsin the late
1970s. The U.S. and China established diplomatic relaions in January 1979 and the American business
community immediately set its sghts on this new market. When Deng Xiaoping procdlamed the beginning
of economic reformsin 1978, he aso opened the business legidation sector to foreign influence. The
very first laws were based on economic needs. In the 1980s American enterprises did not even need to
think about the function of the Chinese judiciary: companies dedlt directly with the Chinese Trade

Administration and business went well. &

% Ross, p. 17

% Professor Jerome Cohen, at Harvard University, October 23, 1998
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The centrd legd activity in the U.S. during the past fifteen years (1983-98) has been the exchange
and training of Chinese legd scholars, judges and officids through the Committee on Lega Education
Exchange with China (CLEEC), an American consortium supported mostly by the Ford Foundation.
While the Ford Foundation ended its funding in 1996, the work continues on anew scae, which is il
under planning: the firg fifteen-year period was used mostly on training Chinese scholarsin the U.S. and
now it istime to develop afollow-up programme for those young Chinese legd academics who have
returned.

CLEEC seesitsdf asthe most prominent American organization that has had the grestest impact on
the Chinese legd system. Thisisafair estimate, asthe leading American professors of Chinese law have
been and 4till are the backbone of its activities. Because the organization is led by academics, it has
more extensve and longer-term god's than the private business sector, which has tended to finance lega
exchanges for their own short-term economic reasons and purposes.

Between 1983 and 1998 CLEEC placed sixty-nine Chinese degree-seeking participants and
150 visting scholars. Since the mid-1980s, it has offered ten four-week in-country coursesin American
law for candidates, who are selected to study in American law schools. Over time, many Chinese
jurigts and government officids, who had no intention of vigting the U.S., have dso been trained at the
Center. CLEEC edtimates that this program has been very successful, because the alumni of the courses
have advanced to important postions in China. The United States Information Agency (USIA) has
funded these courses.

Some of the results of the CLEEC supported education are obvious, but the long term results are

difficult to measure. Lagt fdl (1998) when aten man delegation from leading Chinese law schools visited
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leading American universties for the first time, about haf of them had an earlier experience of sudy in
U.S. Many other U.S.- educated Chinese are nowadays permanent researchersin the Ingtitute of Law
in the Chinese Academy of Socid Sciences, which isathink-tank for the Communist Party. These men
have influence now, which can be expected to continue into the future.

But what happens to the rest, to the largest part of young Chinese academics? Until 1989, about
half of the CLEEC scholars sent to the U.S. never returned to China. Since 1990, the Chinese are
mainly sent as visting scholars and now only 10-15 % stay in the West. For returning academics the
future in China can be disappointing: they soon lose contact with their U.S. universities, and they carvt
update their skills. Politica pressure and threets are not uncommon. CLEEC is now planning support
programmes in Chinato assist returning academics, but financing has not yet been secured.

In the mid-90s the main supportersin the U.S. of legal cooperation, especidly the Ford Foundation,
came to the conclusion that more specific cooperation programmes are needed in China. Nowadays it
and other foundations finance alarge variety of American non-profit organisations, one of which isthe
American Bar Associaion (ABA).

The ABA isanongovernmenta organization and the world:s largest voluntary professiond
organization, with 400,000 members. It has had contacts with the PRC for twenty years. Since the
1980s the focus has been on commercid-law programs. In May 1998 the ABA signed cooperation
agreement with the All-China Lawyers Association (ACLA), aresult of the state visits of Presidents

Jang Zemin and Bill Clinton in 1997 and 1998. In the joint communique, the presidents agreed to

® The Draft report from the CLEEC to the Ford Foundation, Washington
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pursue cooperation in Six legd areas, including exchange of experts, training judges and lawyers, and
increesing dl legd information and exchanges of materid.

The agreement between the ABA and Chinese ACLA provides agreat dedl of practica help:
seminars and training and internships for Chinese lawvyersin U.S. law firms, assstance in bar
organization and management techniques, and exchanges of legd materids. Just before the British Law
Week in Beijing in November 1998, the American Bar Association held aweek-long trid
demondtration. Together with German judges, the ABA demondtrated four trias, the focus of which was
to compare the differences between common and civil law. The trids were videotaped and the tapes
will be available throughout China for educationa purposes®

As can be seen, legd cooperation between the U.S. and China from the beginning has been dmost
exclusvely private. Because of difficult politica relations and mistrust between the nations, the U.S.
government:=s role and financing has been very limited C amost nonexigtent, if it is compared with the
budgets of smilar European programmes. In thisis no surprise why the Communist Party loves work
with American companies C baoth think only of money and value stability in society. Long-term

educetion, research and human right issues are left to resource-poor universities and to top politicians.

EU - CHINA RELATIONS

% The American Bar Association materia and online www.abanet.org
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The European Union decision-making body, the Commission, launched anew Chinapolicy in March
1998, entitled ABuilding a Comprehensive Partnership with Chinad The key ideaisto engage Chinain
the globa economy through socid reforms and open the society, which could be built on the rule of law.

The given reasons are mostly economic. The EU is currently Chinaes fourth largest trade partner and
businessisincreasing rapidly. During January-September 1998, the trade deficit for the EU with China
wasUS $4.2 hillion (5.9 billion ECU). The EU wants Chinato join the World Trade Organisation and
open its markets, and by this way to modernize aso the legidation. Persuading Chinato accept the
WTO demandsisdifficult C Chinacaculates very carefully, what it can benefit by joining. Opening
markets to foreign competition is not so easy for the communist leedership. In the meantime, the EU has
promised to keep its markets open, despite a mounting trade deficit.

Part of the new Chinapalicy is the annud EU Summits with Ching, the first of which was held in
1998 in Great Britain. The purposeisto intengfy politica relationsin the same way as occurs between

the European Union and the U.S,, Japan and Russa.

COOPERATION IN THE LEGAL AREA

The European Union is currently being involved in legd cooperation with China. In Brussels this new
phenomenon is described with the words Ahuge European interest,§ which suggests that European
countries have among dl the other China enthusiasm found legal cooperation useful to promote

relaionships and probably aso the trade. This became clear during the first visit of Mr. Jacques Santer,
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President of the European Commission, to Chinain October-November 1998. In Beijing, the vice-
president of the Commission, Sir Leon Brittan, signed afour-year long lega cooperation programme,
which isworth of 13.2 million ECU (US $16 million), which will begin in the summer of 1999.
According to EU sources, thislega cooperation program seeks:
C To promote rule of law by making the Chinese aware of their rights and advising them to
see that the rule of law isakey eement in supporting the reform process and;
C To strengthen civil society by promoting grass-roots democracy, consumers rights and the

rights of ethnic minorities and women.

The four-year programme can be divided into four parts.

C Exchangesfor lawyers- Fifteen Chinese lawyers per year will spend nine monthsin
Europe, both studying law and interning in alaw firm. In thefina two years, five European
lawyers per year will go to Chinafor studies.

C Traningfor judges and prosecutors - Ten senior judges and prosecutors per year will spend
three months in Europe to pursue individualy- tailored programmes.

C Vidtorsprogramme- A four- week study tour each year for twenty key adminigtrators,
legidators, and opinion-forming academics from China.

C Directors Facility - asmal project fund to support high-impact cooperation projects. This
has not yet been fully explained in the plan.

The Programme Management Office and its European director will be located in Beijing, and a

liaison office will be established in the EU. Asimplementation advances, the Office will be strengthened
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with a Chinese co-director. A ten-member steering committee will regularly advise the work of the
Management Office. Discussons on human rights are separated from this process; they are ongoing
through a specia commission.®

The EU explainsther Ahuge interest in China by the very same reasons as dl the other cooperators
around the world: difficulties in business rdations are obvious. Based on its own experience the EU says
that as a)Community of Law- it has developed legd provisonsin many fieds, which are quite Smilar as
nowadays in China. However, thisis only partly true, because in the EU lawmaking happensin
interaction between political parties and different organisations and the member states have accepted

democratic values.

% The European Commission, Brussds
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CHAPTER 111

From these five examplesiit is obvious that the People=s Republic of Chinaiswilling to cooperate in the
legal area, while the Western world is even more eager to finance awide scae of projects. Another
obvious result is that China operates with each state separately and every single Sate emphasizes its
readiness to negotiate with China about its desires without knowing what the neighbouring country is
offering and doing perhaps with the same subject. The coordination is in the hands of Chinese
leadership; in other words, in the hands of the Communist Party. How much, in which form and when
the huge amount of foreign information isfiltered to public use is only known by the Party. The follow-
up of the results can be seen only by the researchers who has time, knowledge and internationa
contacts to study Chinese legidation and meet loca academics, who have been studying abroad.

One of the leading American Chinese law experts, the former chair of the CLEEC (1983-91),
Professor Randle Edwards from Columbia University, takes Chinese company law as an example of
how China has managed to enact so many laws in quite a short period of time. Professor Edwards
explains that the company law has very heavy German accent, because the law is actualy German
company law filtered through Taiwan. He reminds us that the Chinese aways examine legidation passed

in Talwan, because the Taiwanese have greater experience with European law and have dready written



56

and trandated the content in Chinese. This Taiwanese influence on Chinese legidation is very little
known among Europeans and Americans.®’

According to Professor Edwards, there is aduaism at work in Chinese laws, according to their
purpose and for whom the laws are enacted, depending on the subject matter of the legidation. If the
law is enacted for international purposes, aterm like Apartly cosmeticl could be auseful labdl; for
ingtance, the joint-venture law in 1979 was very broad and written because some kind of legidation was
needed for internationd trade. Later, in 1983 it was detailed and now it isared law and is meant to be
obeyed, says Professor Edwards. But if the law isfor domestic use, he says that the Chinese look at
foreign experience and quite often just make copies, cutting and pasting it. The ambitious content can be
asmple result of the lack of knowledge. It is not unusua that lawmakers do not understand the purpose
of the text and the meaning of >rule of law-.

Professors James Feinerman of Georgetown University, (USA) and Pitman B. Potter from
Univergty of British Columbia (Canada) emphasize that Chinese thinking about law has remained
ingrumentalist:

C Lawisatool of policy enforcement.
C Lawisnot alimit on seate power; rather, it isamechanism by which sate power is

exercised.

" Interview with Prof. Randle Edwards in New Y ork, November 12, 1998
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C Lawisusgful and necessary only when it promotes goals decided by the Party.

Professor Potter writes that one consequence of Chinese instrumentalism is that laws and regulations
are>intentionaly ambiguous:. In practise this means thet its very genera form alows policymakers and
implementing officasto interpret the laws in flexible ways. This>Open fornr gives free hands to leaders
to modify the policy foundations and permits broad discretion so that the goals are achieved.

The problem of wesk interpretation and lack of predictability even give way to crimes against
which the laws are enacted. For example, the fight againgt the very widespread corruption is difficult
when the same persons and authorities who are blamed for corruption can >legdly: manipulae the
judiciary.

Chinacs government has not hidden its plans to change the legal system and culture from the
people. For example, since the beginning of the 1980s, numerous newspapers that concentrate on legal
matters have been established, and, as mentioned earlier, the Legal Daily has one of the largest
creulation in China

The commitment to the process can aso be seen in a 1985 decison of the NPC, in which it
launched a five-year campaign to widen the natiorrs lega consciousness, by requiring that dl educationa
indtitutions and politica and socid organization and mass media promote legd education. Despite the

fact that the people, in generd, know very little about the law, and that while 200 million areilliterate,

% Pitman B. Potter at Leiden University, October 26-28, 1998 and James V. Feinerman,
Economic and Legd Reform in China 1978-91, in Problems of Communism, p.63
1991.
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the benefits to these campaigns varies widely. Nonethdess, it would be unfair to say that Chinaisjust
making Acosmeticl changesto itslegd system. Only fifteen years ago, China systematicaly rejected al
discussions of human rights and corruption; it viewed these as totdly internal matters. Nowadays China
is more open to see the differences between its policy and other countries, even it till does not accept
any remarks from other countries.

The Tiananmen incident in May-June 1989 is the most far-reaching crises, and keeps foreign
countries and experts congtantly andysing the purpose and achievements of legal cooperation. Pitman
B. Potter sees, that, AOpponents of martia law revealed their assumptions that the PRC courts lacked
the power and the will to challenge the political order.§%® Carlos Wing-hung Lo formulates that, AAt
present, there are no legd norms explicitly defining people:s democratic power, popular supervison,
politica rights and various kind of freedom. The Party Hill enjoys a monopoly in interpreting the
condtitutiona nature of political acts . Lo writes further that we could blame both sides for their
stubbornness, but Athe events of 1989 damaged the party-s long-term political effort to achieve a
collective leadership, which was aimed at preventing any persond dictatorship like that of Mao.§

After adecade of legd reform, law and politics have till not been separated. In this repect no
advance has been made since the trids of (dissident) Wei Jingsheng and the Gang of Four.8”® Deng
Xiaoping wanted to get rid of the chaos and nihilism of Mao, but he fdl into the same violence as his

predecessor. That year permanently changed the opening process of China. In many people=s minds

% Pitman B. Potter, ARiding the Tiger,§ The China Quarterly, p.355, 1994

o, China:s Legal Awakening, pp. 279,280,317
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and in many countries attitudes dl the reforms since 1989 are cosmetic and their Chinese counterparts

areunrdiable

Like many other big powers China repeatedly surprises the world by formally accepting
internationa agreements, but not ratifying them. In October 1998 China signed the Internationa
Covenant of Civil and Political Rights, but before it comes in force, the Nationa People:s Congress has
to ratify it. A year before China signed an UN agreement of socid and culturd rights, but itisnot in
force either. ™

Human right groups prefer that China could discuss human and politica rights inside the country with
its own citizens and not invite only foreign paliticians and experts to have sophidticated discussonsin
closed seminars.

Amnesty Internationa sent an open letter to EU governments in February 1999, just before the next
round of the EU-China human rights didlogue. In it, the Amnesty warned thet thereis arisk that the EU
governments were becoming hostage to a dialogue process that is not producing results. The results can
only be measured in terms of concrete improvements for victims. According to Amnesty, since October
1998 more than seventy dissenters have been detained and at least fifteen high-profile dissdents have

been given heavy prison sentences. Amnesty emphasized thet it has never opposed did ogue with China,

" New York Times, October 27, 1998 and Reuters, September 15, 1998
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but it urged governments to question Chinass sincerity in Sgning key human rights conventionsin 1997
and 1998. "

The experiences of the CLEEC ([U.S]] Committee on Lega Education Exchange with China)
proposes that even Western states should cooperate with each other in attempts to increase knowledge
of rule of law in China. Now it exists ared risk and even evidence that part of the very expensve
Western legd exchanges are overlapping. Because the projects are difficult to organize it should be
useful to negotiate beforehand with other countries about their plans and experiences. It is aso evident
that Chinais ready to negotiate of joint cooperation between states. A good exampleis the emerging
lega exchange with the European Union and aso the successful work of the Ford Foundation to

coordinate Western interests.

2 Amnesty International, EU Association Office, Brussels, February 5, 1999
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The CLEEC has noticed that part of the Chinese academics easly lose their contacts (in this case)
to American Universities and have red difficulties to update aready learned skills. Current Chair of the
CLEEC, professor James V. Feinerman proposes that it could be useful if European countries could
continue to educate partly the same academics, who have aready received education in the U.S.
Professor Feinermarys desire prove the uncertainty of American China policy. Long-term education and
quality programmes take time, money and long-range palitical decisons. The U.S. Congressis reluctant
to finance any such programmes with China, while American companiesinvest only in short-term
educetion programs where they have specia economic interests. The CLEEC:s |leadership reminds us
that the rea results occurs when well- educated experts rise to the government level. There are now
about ten personsin entire government of Chinawho have foreign law degrees.

The current Chinese leadership emphasizes some of the achievements of legd reform even asfind
results. As an example of that could be quoted President Jiang Zemin, when he said to President Bill
Clinton in Washington (June 27,1998), AThe Chinese can fully expresstheir views and exercise their
politica rights During the research process | found two descriptions which characterize the rule of law
and reform processin China | think the quotation of Presdent Jiang and the next opinions will show

how digtant the systems il are from each other. A member of an American NGO sad that A Thereis

8 The former Chair of the CLEEC, Prof. Randle Edwards. New York, Nov. 12, 1998
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collection of legd indtitutions, not alegd systeml); and, ASome sort of legd culture has began to take

root in China among Party leaders, cadres, judicid personnd, intellectuas and the generd public.i

CONCLUSIONS

After the era of Mao, Chinawas forced to creste alegd system. Deng Xiaoping redlised that no
country would help China out of its economic chaos if there wererrt laws and regulations to secure
foreign investments. The primary gods of lawmaking were to launch economic reform and guarantee
socid sability.

Since 1978 and its opening to the international economy, China has made a clear digtinction
between internationa and domestic issues. Its principle has been to cooperate and develop legidation
and judiciary on a bilateral basis with numerous countries and organizations, such as the U.S,,
Germany, Greset Britain, Finland and, recently, with the European Union. In so doing, China has
managed to coordinate and control the reform process. This has so meant that it can show interest in
very wide scale of legidative reforms and professond education, and that it has been to find Satesto
finance these programs. Each of these countries is a close business partner of Chinaes, and they are
eager to pay for legd reform programs, even if they do not know whether the cooperation will ever lead
to any concrete results.

Chinacs drategy is clever; it can show exceptiona curiosity even towards issues such as human

rights and give the impression that it is serioudy talking about them. But as Amnesty Internationa warns,
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A[There] exists adanger that Western governments are becoming hostages in a process which does not
lead to any results). Internationd trade and Chinass internd politica game are mixed in very unusud
ways, and because many of Chinaes business partners are adso satisfied with the bilatera programs,
these countries can Aprove( to critics a home that they are working on a confidential bass with China.

Chinadmost achieved its most desired economic god in late April 1999 in Washington during the
vigt of Premier Zhu Rongji to the United States. It nearly reached an agreement with the U.S. onjoining
to the World Trade Organization, but the agreement fell through at the last moment. Chinaand the U.S.
are now again working hard to come to an agreement on this matter. China seesthat by being a part of
this organisation that it will be better able to influence decisions concerning itsdlf. As one of the Chinese
negotiators said during the visitiChina has reached the level where it is ready to compete with foreign
investors. We want to join to the WTO because of China, not because of the Americans§™

According to some Western andysts, even Chinass stagnated political Situation could get a boost
from the energy it would receive from joining the WTO, as it would have to play by the samerulesas
others do, which could even help to smooth out changes and bring reforms to its politica system. What
isnot clearly underlined in the West, however, isthat never in higtory has such alarge economic and

socidist power joined the WTO. On many previous occas ons China has presented its cgpability to

™ Liu Xiaoming, Deputy Chief of Mission, Embassy of the PRC in Washington,
a Fletcher School of Law and Diplomacy, April 15, 1999
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interpret internationa agreementsin ways that benefit itsdf, while managing to keep other states out of
itsinternal matters.

In short, the West redlly does not know in which ways the rule of law will be developed in China,
and whether thiswill have any affect on matters such as human and individua rights. Kegping in mind the
previous statement by a Chinese negotiator, China:s on to the WTO does not offer anything
concrete to those in China or the West who are hoping for changes in Chinaes attitude and handling of

itsinterna meatters.
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